“The role of the attorney in the environmental litigation”

1 The significance of the environmental litigation in Japan
(1) Weak legal guarantees for the public participation
No regulations oblige the government to open decision-making participative councils.

Also, over the environmental impact assessment, citizens are only provided with unilateral
explanations and hearings about the project. It means that no interactive consultation is
guaranteed. Over any policy making processes, neither strategic environmental impact
assessments nor the consideration on more environmental friendly alternatives are mandatory.

The public participation is viewed as unimportant.
(2) A weak Environmental Authority
Compared to the agencies in charge of the economic development, the Ministry of
Environment is a rather small organization deserving a diminished budget.
Also, its regulatory authority is considerably constrained.
(3) Weak influence in the Diet
The environmental protection agenda has no political influence.
The budget bills submitted to the Diet vaguely describes the expenses allocations. It means
that it is not possible to assess the amount allocated to e.g. infrastructure projects.
(4) The role that the environmental litigation is expected to fulfill
As mentioned above, as the Legislative and Executive have been proven apathetic to the
environmental protection, the role to be fulfilled by the Judiciary through the environmental

litigation, courts and attorneys is of great importance.

2 Who is in charge of the environmental litigation in Japan (the importance of the collective
action)

The standing in administrative litigation is limited. In order to expand the functions of the
environmental litigation as an administrative litigation, it is important to allow collective actions
by expanding the coverage of the standing.

Also, the public interest would benefit from the role of NPOs would play as plaintiffs, especially
those which have expertise, economic clout as well as fund raising, outreach and information

dissemination know-how.

3 Achievements and propositions of the Japan Federation of Bar Associations (JFBA)
(1) Recent achievements:
(D Statement on the revision of the Environmental Impact Assessment Law (2009)
The JFBA proposed, for example, the introduction of the collective action
On May 28th in 2010, the JFBA presented the ideas of such statement in the Environmental



Committee of the House of Representatives (174th parliamentary term).
@ Outline on the draft of the quinquennial revision of the Administrative Case Litigation Act
(2010)
JFBA proposed, among other issues, the introduction of the collective action and the
adoption of tighter criteria for the administrative discretion.

2% According to a survey conducted by JFBA, NGOs are apathetic about litigation. One of
the reasons is that they assume they will be unsuccessful. It is true that in unsuccessful
environmental lawsuits, the courts evaluation on the case have been proven perfunctory.
A legal reform is imperative to change this reality.

@  Draft Proposal for the Basic Act for Reforming Public Works (2012)
JFBA made proposals for improving the public participation in a decision-making process
and for expanding the coverage of the standing.
(2) Propositions
D Actualize our proposals
@ Reform the judicial system

One of the causes keeping the public away from the access to justice is that they distrust
courts.

Firstly, judges are seen as part of closed community disconnected from the society. Almost
all the judges hold the same position until retiring. The General Secretariat of the Supreme
Court controls the personnel matters of judges in terms of their wage raises and their
positions (the flood damage case provides an actual example on this situation). Secondly, as
part of personnel interchange program, most of Judges end up working for the Ministry of
Justice. When it happens, they are the government representatives in administrative cases.
Even when they go back to their judicial functions, they are still reputed as administrative
agents, meaning their impartiality is distrusted.

Those matters produce the distrust in courts, and therefore, the reform of the judicial

system is necessary to solve this problem.
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